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Fechner et al.: Labor Law: Labor Initiatives in the New Administration

REMARKS
LABOR LAW: LABOR INITIATIVES IN THE
NEW ADMINISTRATION
2008 NATIONAL LAWYERS CONVENTION OF
THE FEDERALIST SOCIETY
The following was recorded on November 21, 2008

12:00 noon - 2:00 p.m.

East Room
Labor: Labor Initiativesin the New Administration
* Holly B. Fechner, Covington & Burling LLP
* Hon. William J. Kilberg, Gibson, Dunn & Crutcher and Former Solicitor, United States Department of Labor
* James A. Paretti, United States House of Representatives
Committee on Education & Labor
* William Samuel, AFL-CIO
* Moderator: Hon. Timothy M. Tymkovich, United States Court
of Appeals, Tenth Circuit
JUDGE TYMKOVICH: Welcome to the Federalist Society Annual Convention. My name is Tim Tymkovich. I'm a judge on the
Tenth Circuit Court of Appeals, so it's good to escape the Rocky Mountain west for the Beltway every once in a while. I want to greet my former clerks that came to the panel today. I didn't know so many labor
and employment lawyers were there, but we're happy to see you.
The topic today is Labor, Employment and the New Administration. I saw an aspect to our topic this year in Colorado. As you might
know, Colorado has the initiative and referendum process,I and this year
we had an interesting political debate on labor and employment issues.

1. See COLO. REV. STAT. ANN. §§ 1-40-100.3-135 (West 2009).

Published by Scholarly Commons at Hofstra Law, 2010

1

Hofstra Labor and Employment Law Journal, Vol. 27, Iss. 2 [2010], Art. 4

HOFSTRA LABOR & EMPLOYMENT LA WJOURNAL

[Vol. 27:395

One group, a citizen's group, put on the Colorado ballot several initiatives that would likely be construed as a pro-employer or anti-union, a
right to work and paycheck protection initiative.2
In response to those initiatives, the other side, union groups, put on
several initiatives that would have imposed a series of mandates on employers.3 So these four or five measures made it onto the ballot. And as
somebody might have suspected, it was Labor versus Employer Armageddon. The committees geared up the political committees and millions of dollars started to flow into the state both for and against these
initiatives.
In August, the proponents of all of these initiatives realized that
some might pass, some might fail, but collectively there will be a lot of
losers in the state if they all pass. Interestingly enough, to solve the dilemma you had the labor forces and the employer forces joining together
to defeat all the measures. 4
But the advertising campaign labor and business put together was
particularly interesting. There were five or six ballot initiatives. 5 Some

2. See LEGISLATIVE COUNCIL, COLO. GEN. ASSEMBLY, PUB. No. 576-1, 2008 STATE
BALLOT INFORMATION BOOKLET AND RECOMMENDATIONS ON RETENTION OF JUDGES 2, 5, 17-18

(2008) [hereinafter Information Booklet] (analyzing each proposed 2008 Colorado amendment).
Among the anti-union initiatives were: Amendment 47 which would prohibit requiring employees
"to join and pay union dues as a condition of employment"; Amendment 49 which calls for a prohibition on public employees' paycheck deductions including those established through agreement
with labor organizations; and Amendment 54 which calls for a limitation on campaign contributions
from certain government contractors (including labor organizations). Id.
3. See Letter from Mark G. Grueskin, Attorney, Isaacson Rosenbaum P.C., to Cesi Gomez,
Colo. Sec'y of State, Elections Div. (Mar. 7, 2008) (on file with the Colo. Sec'y of State) (including
Proposed Initiative 2007-08 #74, designated "Amendment 53," proposing to make executive
wrongdoing a crime under state law and language of Proposed Initiative 2007-08 #76, designated
"Amendment 55," proposing to require employers to show cause for firing a worker)), available at
http://www.elections.colorado.gov/Default.aspx?PageMenulD=1237 (follow "Statutory or Constitutional Language Amendments if Approved by Voters" hyperlink); Letter from Michael J. Belo, Attorney, Berenbaum, Weinshienk & Eason P.C., to Mike Coffman, Colo. Sec'y of State, Elections
Div. (Apr. 25, 2008) (on file with the Colo. Sec'y of State) (including language of Proposed Initiative 2007-08 #92, designated "Amendment 56," proposing to require most state employers to provide health insurance for workers and language of Proposed Initiative 2007-08 #93, designated
"Amendment 57," proposing to allow workers to sue their employers in workers-compensation cases), available at http://www.elections.colorado.gov/Default.aspx?PageMenulD=1239 (follow "Statutory or Constitutional Language Amendments if Approved by Voters" hyperlink).
4. See Colorado Businesses Join Unions to Fight Anti-Worker Ballot Initiatives,
http://blog.aflcio.org/2008/10/03/colorado-businesses-join-unions-to-fight-anti-worker-ballotinitiatives/ (Oct. 3, 2008, 15:11 EST); see also Andy Vuong, Business, Labor Join To Defeat 3 Initiatives, THE DENVER POST, Oct. 1, 2008, at A01; see also Erin Rosa, Labor-Business Alliance
Pledges
To
Kill
Three Anti-Union
Measures,
Oct.
2,
2008, available at
http://coloradoindependent.com/10160/labor-business-alliance-pledges-to-kill-3-anti-unionmeasures.
5. See Rosa, supra note 4; see also Information Booklet, supranote 2, at 2, 5, 15, 17, & 19.

http://scholarlycommons.law.hofstra.edu/hlelj/vol27/iss2/4

2

Fechner et al.: Labor Law: Labor Initiatives in the New Administration

2010]

LABOR INITIATIVES IN THE NEW ADMINISTRATION

were pro-labor; some were anti-labor. The commercials that were run
said "vote no" but only referred to the numerical reference to the initiative, 47, 49, 52, and 53 et ceterea. 6 But the commercials never said what
the issue was about, so the voters were left scratching their heads. But
they knew it was the end of the Republic if any one of them passed. On
Election Day they all went down in flames. We had an experience of the
lambs and the lions, depending on your point of view, lying down and
working together on a common goal.
Turning to our panel, with the Democrats and the new Presidentelect in control of both Houses of Congress and the presidency for the
first time since 1994, broad changes in labor policy appear to be on the
horizon. President-elect Barack Obama has both supported labor policies as well as made campaign promises to push those policies, including
the President-elect's support of major policy initiatives that the panel
will discuss, including the Employee Free Choice Act, the RESPECT
Act, reversal of the Lily Ledbetter decision by the Supreme Court, and
expanded coverage under the Family Medical Leave Act, as well as numerous others.
During this election cycle, a couple of salient political points might
be observed. First of all, union workers overwhelmingly supported President-elect Obama, according to one report voting sixty percent to thirty
percent for Senator Obama over Senator McCain.7 Secondly, most of
the major unions endorsed Senator-Elect Obama, including the AFLCIO. 8 In addition, unions made a significant financial contribution during this election cycle, with some reports totaling the amount of donations and expenditures reaching as much as $450 million, which is about
double what labor spent or donated in the 2004 election cycle. 9 And finally, on top of that financial contribution would be millions of phone
calls to voters, outreach to voters and sponsorship of rallies and events.
With these new policies and initiatives in place and a new administration coming to Washington, we have put together a distinguished pan-

6.

PROTECT COLORADO'S FuTuRE, VOTE NO ON AMENDMENTS 47 49 54 (paid for by Protect

Colorado's Future), availableat http://www.youtube.com/watch?v-zY6PNS 1pBBg.
7. See Survey, Peter D. Hart Research Associates, Inc., Study #8848 AFL-CIO Election
Night Survey (Nov. 4, 2008); see also Steven Greenhouse, After Pushfor Obama, Unions Seek New
Rules, N.Y. TIMES, Nov. 9, 2008, at A33.

8. See Steven Greenhouse, A.F.L.-C.I.O. Backs Obama, N.Y. TIMES, June 27, 2008, at A14;
see also Brian Debose, Service Union Mobilizes to Back Obama in Primaries;Former President
Bush Set to Endorse McCain, WASH. TIMES, Feb. 16, 2008, at Al.
9. See Greenhouse, supra note 7 ("The A.F.L.-C.I.O. and Change to Win... campaigned all
out for Mr. Obama, with labor leaders saying that unions and their political committees spent nearly
$450 million during the race."); see also GARY CHAISON, UNIONS INAMERICA 147 (2006) (stating
that labor unions spent at least $150,000 in the 2004 elections).
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el to give their observations and expectations on these topics. Our first
speaker, to my right, is James Paretti. Mr. Paretti is Workforce Policy
Counsel to the United States House of Representatives Committee on
Education and Labor for the minority party. He is responsible for legal
and policy oversight of workforce issues before the committee, including
labor and employment laws, healthcare, pension and welfare policy.
Mr. Paretti has previously worked on the Hill and has practiced in
the area of labor and employment for several years. He has extensive
experience in labor relations, collective bargaining, negotiations and
grievance arbitration. He is a graduate of Harvard College and earned
his law degree from New York University.
Our second speaker this afternoon is William Samuel. Mr. Samuel
is the Director of Government Affairs at the AFL-CIO, serving as the
chief lobbyist for the nine-million member labor federation. Mr. Samuel
also chairs the AFL-CIO's legislative committee. He previously served
in the Clinton administration as Associate Deputy Secretary of Labor,
and he later served with Vice President Al Gore as his principal advisor
on labor policy. Mr. Samuel also served as the chief lobbyist at the
United Mine Workers of America. He is a graduate of Oberlin College
and the George Washington University Law Center.
Our third speaker this afternoon is William Kilberg. Mr. Kilberg is
currently senior partner in the Labor and Employment Group at Gibson
Dunn & Crutcher here in Washington, DC. In the past, Mr. Kilberg
served as Solicitor for the Department of labor in 1973 and before that
was a White House fellow with one of my current colleagues, Chief
Judge Deanell Tacha. He serves on numerous labor and employment related organizations and is an officer of the labor and employment committee of this group, the Federalist Society. He has published books and
articles in the field and is a frequent speaker on these topics. He has argued two cases before the Supreme Court and numerous cases before the
courts of appeal, including, the Tenth Circuit. He is a graduate of Cornell University and attended Harvard Law School. While at Cornell, I
am told, he was a Local 3 International Brotherhood of Electrical Workers Scholarship recipient. Congratulations.
Our last speaker is Holly Fechner. Ms. Fechner is a member of
Covington & Burling's government affairs practice group. She has over
eighteen years of legal, legislative and public policy experience in both
public and private sectors. Most recently, Ms. Fechner was Policy Director for Senator Edward Kennedy and was also the Chief Labor and
Pensions Counsel for the Senate Health, Education, Labor and Pensions
Committee. Ms. Fechner served as the chief negotiator on federal legislation to reform the private pension system, increase the federal mini-
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mum wage, extend unemployment insurance benefits, and other important policy initiatives. Ms. Fechner is also a graduate of Oberlin College
and the University of Michigan Law School.
With that, we will have some opening remarks from each of our
speakers, and then we will open up the floor for a question-and-answer
period. Mr. Paretti.
MR. PARETTI: Thank you, Judge. Again, it's Jim Paretti, and I
thank you for having us and bearing with us this morning as we give our
views on what may or may not be coming down the pike. When first
asked to present, it was sort of the labor issues emerging in the Obama
administration, the next administration, I think it is important as a preliminary matter, to look and see exactly how hand-in-glove Congress
and the administration are going to be able to work here.
President-elect Obama has supporting him two very strong chairmen on his labor committees-Ted Kennedy obviously, and maybe only
slightly lesser-known, George Miller of California, who was an early
and active supporter of the President-elect. Both are considered masterful senior negotiators known for getting what they want and getting their
jobs done. So I do think President Obama will come in, in January with
a strong support in the House for his initiatives and in the Senate, folks
working for him. It is my strong sense that they are going to hit the
ground and move quickly on a number of key issues.
When thinking about the labor and employment issues that will be
presented in the next administration, you can think of what legislatively
will happen, what will we see on the administrative-regulatory side, and
then finally, what might we expect from agencies in terms of the National Labor Relations Board, things of that sort. I will try to focus, since I
have a short period of time, on the legislative side, maybe touch on some
of the agency stuff. And perhaps some of my colleagues can fill in the
gaps of the regulatory side.
First and foremost, I think the elephant in the room on labor issues
will be the so-called Employee Free Choice Actl°-Card Check, EFCA,
however you're going to refer to it-that has been made a front-andcenter campaign issue by the President during the campaign. Business
has recognized the challenge that they're going to face and are rallying
their forces. And folks are talking about this being the first big donnybrook of the administration. It remains to be seen whether President
Obama will lead this, as some have counseled very strongly that he
should enact this in his first hundred days. Others have suggested that
10. See Employee Free Choice Act of 2009, S. 560, 111 th Cong. (2009); see also H.R. 1409,
111 th Cong. (2009).
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they may want to wait, start with more general economic recovery work
to try to make some relationship with business before they go. I suspect
it will come up sooner rather than later, and given the numbers, it's not a
hard guess. It will clear the House, and you will end up having a battle
in the Senate. 1
Sitting here today, the Senate is sitting with fifty-eight Democrats,
forty Republicans and two open seats, one of which at least is completely too close to call. 12 In the past you've also had at least one Republican
senator support cloture on the Employee Free Choice Act-Senator
Specter of Pennsylvania. So we could be, depending on where Senator
Specter is returning to the table, 58-59, within one or two striking both
of attaining cloture on that bill, which was supported by every Democrat
in the Senate when it was brought up back in 2007.
So we can talk more as the panel continues about some of the details of that bill, what's contained in it, but certainly I think on the traditional labor relations side, the Employee Free Choice Act is, by everybody's agreement, labor's number one priority, and I expect it to be the
one that the Obama administration works hardest on.
Maybe a second to that would be the so-called RESPECT Act, 3
which purports to overturn the Oakwood Healthcaretrilogy of cases' 4 in
the National Labor Relations Act and would essentially change the statutory definition of who is a supervisor and excluded from the Act's coverage. That was considered in our committee. We prepared to file a report on it, but for reasons I'm not fully sure I understand, that was not
brought to the House for consideration.
On the National Labor Relations Act side also, I would expect we
may see some executive order, some things repealing back, requiring
project labor agreements. I expect the National Labor Relations Board,
which recently had become more of a ping-pong as administrations
11. See 155 CONG. REc. S2966 (daily ed. March 10, 2009) (statement by Sen. Kennedy) (arguing that "[tihis important legislation will give American workers the real freedom to choose a
union without fear of threats or intimidation"); see also 153 Cong. Rec. S8385 (daily ed. June 26,
2007) (statement of Sen. Sessions) (declaring that the bill will sink like a "lead balloon").
Senate,
1789-Present
Division
in
the
U.S.
Senate,
Party
12. See
http://www.senate.gov/pagelayout/history/one item-and-teasers/partydiv.htm (last visited Nov. 1,
2009); see also Blanche Lincoln's Balance, ECONOMIST, Oct. 3, 2009 (stating that to break a Republican filibuster in the Senate, the Democrats need 60 votes). "They have exactly 60 senators, if
you count two independents, so every vote matters." Id.; see also John Feehery, Commentary:
2009,
CNN,
Oct.
2,
Isn 't
Funny,
Democrats
Incompetence
that
(arguing
http://www.cnn.com/2009/POLITICS/I 0/02/feehery.democrats.losses/index.html
Democrats have a "commanding majority in the House and 60 votes in Senate" and have not yet
voted on EFCA).
13. RESPECT Act, S. 969, 110th Cong. (2007).
14. Oakwood Healthcare, Inc., 348 N.L.R.B. 37 (2006).
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change-we will see probably a reexamination of the Dana Metaldyne
case' 5 as well as things like graduate student organizing, very possibly
Weingarten rights, 16 which is always of recent years been a 3-2 issue.
17
So just if we were looking at the National Labor Relations Act,
LMRDA, 18 and those things, I would say that's a very full plate. But
that, I would argue, is the tip of the iceberg.
On what I will call the civil rights, EEOC side, I think the number
one priority there for the next administration will be enactment of the
Lily Ledbetter fair pay law.' 9 Those who followed that one, that's a bill
that purports to overturn the Supreme Court's 5-4 ruling in the Ledbetter
case. 20 I will say to their credit, supporters of that bill have very nicely
tied that bill's substance and story to the Equal Pay Act 2' and fair pay for
women. You might have seen campaign ads run; you know, John
McCain does not support equal pay for women.
I would submit that, whatever your feelings are on the Ledbetter
bill and what that bill does, it's not an Equal Pay Act bill. It's a statute
of limitations bill. But when we looked at that one last year, it went
through the House we picked up six Democrats but lost two Republicans. Senate cloture on that one was 56-42, with six Republicans picked
up. So given the new numbers, I suspect that bill has a far greater
chance of sailing through the Senate and headed to the White House,
where I suspect President Obama will sign it.
An open question remains whether they will tie the Ledbetter issue,
as they have done in sort of messaging whether, as a matter of substance,
Ledbetter will get tied to Equal Pay Act amendments, Fair Paycheck
Act, comparable worth issues. I mean, in the past those have moved to
separate vehicles, but I think as the issues have been conflated, there
may be some attempt to bootstrap onto Lily Ledbetter, which presents a
very compelling story and there's very compelling presence to bootstrap
additional changes there.

15. Dana Corp., 351 N.L.R.B. 28 (2007).
16. See NLRB v, J. Weingarten, Inc., 420 U.S. 251 (1974) (holding that an employee has the
right to have a union representative present at investigatory interviews. This right is referred to as
the Weingarten right).
17. 29 U.S.C. §§ 151-169 (2000).
18. Labor Management Reporting and Disclosure (Landrum-Griffin) Act of 1959, 29 U.S.C.
§§ 401-531 (2000).
19. Lilly Ledbetter Fair Pay Act of 2009, Pub. L. No. 111-2 (2009).
20. Ledbetter v. Goodyear Tire & Rubber Co., 550 U.S. 618 (2007).
21. 29 U.S.C. § 206(d) (2006).
22. Posting of Vaughn Ververs to CBS News Blog, http://www.cbsnews.com
/blogs/2008/09/l7/politics/horserace/entry4455850.shtmi?tag--contentMain;contentBody (Sept. 17,
2008, 15:22 EST).

Published by Scholarly Commons at Hofstra Law, 2010

7

Hofstra Labor and Employment Law Journal, Vol. 27, Iss. 2 [2010], Art. 4

402

HOFSTRA LABOR & EMPLOYMENT LA WJOURNAL

[Vol. 27:395

3
Second tier-likely looking at some return to Civil Rights Ace
stuff. Eliminating the damage caps is one that we've heard talked about.
I think mandatory arbitration of employment disputes is going to come
under increased attack, and I suggest we'll probably see some resurrection of the ENDA, Employment Non-Discrimination Act, 24 sexual orientation bill. That last year had passed on sexual orientation but got hung
up on the issue of gender identity. Lower items like the workplace religious freedom, addressing some of those cases that have been out there.
Moving to the third area-I think Holly may have mentioned itFamily Medical Leave Act 2 5 and expanded leave entitlements. I suspect
we'll see a push for paid sick leave for the workforce. I think Senator
Kennedy has made that long a signature issue of his, and he's coming
back to do some good work. Sort of sub-tier, I expect we will see a proposal to expand the categories of leave for which Family Medical Leave
Act leave can be taken, as well as the number of covered employees, be
it reducing the size of employers, reducing or eliminating hour threshold.
We've seen bills in this Congress that would apply the Family Medical
Leave Act to all employees; part-time, flexible schedule, other. 26 So I
suspect we will see that there.
As a side note, I am not going to talk today about what I consider to
be employee issues, such as healthcare and pension and retirement security. I think both of those, we will see active agendas. Again, my chairman, George Miller, has made very clear he intends to legislate aggressively in those areas. We could talk two hours about them, but I think
our focus today is a little more narrow.
Continuing down my kick list, and if I run a little bit long, my colleagues will understand we've got a lot to do. I think you'll see serious
efforts at OSHA 27 reform, both strengthening the agency, overhauling
whistleblower protections, more targeted rulemakings. On the wage and
hour side, long-standing proposals have been to increase and/or index
the minimum wage. I suspect we may return to that. I would expect to
see increased focus both from the agency itself and on the legislative
front; on designation as independent contractors, whether the classifica-

23. 42 U.S.C. § 2000e-2(a) (2006).
24. H.R. 3685, 110th Cong. § 2 (2007).
25. 29 U.S.C § 2612 (2006).
26. See Family and Medical Leave Enhancement Act of 2009, H.R. 824, 111 th Cong. (2009)
(allowing employees to take additional leave for family medical needs and to participate in children's and grandchildren's educational activities); see also Working Families Flexibility Act, H.R.
1274, 11 lth Cong. (2009) (permitting "employees to request and to ensure employers consider re); see also Balancing Act of 2009, H.R. 3047,
quests for, flexible work terms and conditions ....
111 th Cong. (2009) (providing family and medical need assistance).
27. 29 U.S.C § 651 (2006).
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tion or misclassification issue, depending on where you come to the table, raising the salaries of minimum salaries for some of the exempt categories.
And finally, 1 guess in the broad areas, WARN Act 28 legislation and
reform has always been bandied about in recent years, particularly when
you get to the issues of outsourcing, economic recovery, which I expect
will be immediately on the new president's agenda. Miller and others
have proposals to expand the length of time of the WARN Act, expand
the coverage of it. I would be surprised if we didn't see at least some of
those peeking their heads up as we contemplate broader packages. So
with that, I think my time has ticked, and I will hand it over to my able
colleagues.
JUDGE TYMKOVICH: Thank you for that summary. Let's turn
now to Bill Samuel. Thank you.
MR. SAMUEL: So Jim took the easy way out. He just listed all the
issues that MR. PARETTI: I figured I'd tee them up, and now you can MR. SAMUEL: And now my job is to try to sell this audience on
any of them. If I convince you to support any of them, I will consider
myself to be a complete success.
Let me just say one word first, though, about the union vote. I
think people look at these big numbers of dollars spent, and they think
somehow we were sticking dollar bills in people's pockets or buying the
election. In fact, results are actually very interesting if you go down the
next level. It is true that sixty-seven percent of union members voted for
Barack Obama, thirty percent for John McCain. 29 But what's interesting
is the money we spend is to educate, what we consider educate our
members through worksite fliers, phone calls, knocking on doors, and
the money goes for. We don't give money to the campaign to do commercials. We don't do our own commercials. There were some 527, 30
but the AFL-CIO did not contribute to those.
So, we do this very comprehensive communication to our members.
The more we talk to them-we can plot this out on a graph; the pollsters
do, and you can see in the first week of September we weren't anywhere
near sixty-seven percent for Barack Obama, 3' and most of our members
28. Worker Adjustment and Retraining Notification (WARN) Act, 29 U.S.C. §§ 2101-09
(2006).
29. Greenhouse, supra note 7.
30. I.R.C. § 527 (2006).
31.

See Jesse J. Holland, Unions working to get everyone on boardfor Obama, USA TODAY,

Aug. 25, 2008, http://www.usatoday.com/news/politics/2008-08-25-3926600789 x.htm (explaining
that "[u]nion leaders expect their voters to support Obama on Election Day, but acknowledge that
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hadn't heard of him, and if they had, they were probably not impressed
because of all the, what I would say was, misinformation about him.
And there was a lot of support for John McCain. He's a very popular
figure; very compelling story. But as we began to talk, again, through
the mail, flyers, union newsletters, those results began to change.
What is interesting about the union vote is, if you look at some demographics, for example gun owners-gun owners who are union members voted with a 12-point margin for Obama. 32 If they weren't union
members, it was twelve points the other way. So the effect is we have
ninety members through this communication mostly at work-we do the
phone calls and the leaflets, but we like to think it's the conversation that
goes on between stewards and union activists and their fellow workers.
If you were sixty-five or older, the general public was with McCain by
eight points. 33 If you were a union member, you were for Barack Obama
by forty-six points. 34 White men-McCain won them by sixteen
points 35; Barack Obama won white union men by eighteen points. 36 So
we liked to say if you were gun-owning, church-going white male, you
were still more likely to vote for Obama if you were a union member
than if you were not. So that's sort of what we're about in elections, and
I think we've developed a pretty good program there.
As far as agendas, as I said, Jim got it mostly right. The Employee
Free Choice Act is, I suppose, the eight-hundred pound gorilla in the
room. I would imagine the Federalist Society believes very strongly in
democracy. It's something that we all believe is our heritage, and that's
actually why we're for the Employee Free Choice Act. We feel that the
decision for the union-everybody's shaking their heads already? I haven't said anything. Could you keep that door open so I can make a bee

there are some that are not yet convinced to vote for the Illinois senator."); see also Posting of
Omaha Steve to DemocraticUnderground.com, http://blogs.wsj.com/washwire/2008/10/ 28/afl-ciopoll-u.../ (Oct. 28, 2008, 19:28 EST) (stating that even at the end of October of 2008, Obama was
only at sixty-one percent among labor union members).
Caucus,
Posting
of
Steven
Greenhouse
to
The
32. See
http://thecaucus.blogs.nytimes.con-/2008/11/05/labor-leaders-we-did-it/ (Nov. 5, 2008, 17:06 EST).
33. David Moberg, Obama and the Union Vote, IN THESE TIMES, Nov. 10, 2008,
http://www.inthesetimes.com/article/4035/obama and-the-unionvote/.
34. Id.
35. See Survey, Peter D. Hart Research Associates, Inc., Study #8848 AFL-CIO Election
Night Survey (Nov. 4, 2008); see also David M. Dickenson, Big Labor Rising, But Main Goals
Unmet: Obama, Democrats Aim to Reward Backers, WASH. TIMES, Sept. 7, 2009, available at
("An
http://www.washingtontimes.com/news/2009/sep/07/big-labor-rising-but-main-goals-unmet/
election-night survey by Democratic pollster Peter Hart revealed that Mr. Obama defeated his Republican opponent, Sen. John McCain of Arizona, by 18 points among white men who belonged to
a union, even though Mr. McCain prevailed among all white men by 16 points.").
36. Dickenson, supranote 35.
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line right out?
You know, people talk about the secret ballot election.3 7 We know
the tradition obviously. The problem is in the union context, only one
side gets to campaign. You all know that when workers are deciding
whether or not to form a union, they're on the employer's payroll and
property eight hours a day. The employer has complete access. The union really has none. The union is not allowed on the property. Union
supporters can talk to their coworkers at lunch, on breaks, but there's really not a right to free speech in the workplace. You know that.
There could be any number of captive audience meetings. The supervisors can pull workers aside, particularly those that he or she knows
might be favorable, and have as many conversations as they want. They
can have, over a 6-, 8-, 12-week period, that's a lot of conversation all
directed at dissuading the worker from supporting the union. The CEO
can call all the workers together multiple times, and they do that. You all
know, maybe you're working for firms that specialize in this activity.
It's a huge business now. I've seen estimates as much as $3 billion38are
spent in these union avoidance programs that the companies sponsor.
So, when you're talking about democracy, normally you think of
the secret ballot, and there's this kind of free exchange of ideas. Everybody has equal access to the voters. People get to ask questions, they get
to get answers. People can raise money. There are sum equivalents of
money spent on communication. No side really has any coercive powers. It's interesting that under the federal election law, employers aren't
supposed to talk to workers about who they should vote for.39 It's interesting that under the FEC that's the rule. I wonder why that is. It's because of the inherently coercive relationship an employer has with his or
her workers.
That's not all true in this other so-called election context: the union
election. Employers can say anything they want practically. I understand there are things they're not supposed to say. They're not supposed
to threaten unless they can back it up with some economic or financial
proof that they might have to close or move. But basically, the rules are
very different so when I talk to political leaders and they say why the
heck are you doing away with the secret ballot election? Isn't that part
37. See NLRA, 29 U.S.C. §§ 151-169 (2000); see also EFCA, H.R. 1274, 111th Cong.
(2007).
38. See Philip Dine, Union backed bill quickly loses steam, WASH. TIMES, (May 26, 2009),
available at http://www.washingtontimes.com/news/2009/may/26/union-backed-bill-quickly-loses-

steam.
39.

See JAN WITOLD BARAN, THE ELECTION LAW PRIMER FOR CORPORATIONS 13 (4 ed.,

Prentice Hall Law and Business 2004) (1984).
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of the American tradition? Well, the secret ballot election assumes that
there is this environment of free choice and we believe-I'm sure we'll
get in to a long debate about this-that there's no such thing. The workers are frightened. They're threatened.
If I was running against Bill here for Congress or a school board, in
the civic context we each have campaign managers and fliers and lists of
voters. We'd go down to the board of elections and get the voting rolls.
Well, in the union context I don't get to know who the voters are until a
couple weeks before the election. He could and may fire my campaign
manager, my press secretary, my lead political operative. That happens
in a lot of campaigns; there's a big debate about how often. We've seen
numbers as high as a quarter campaigns that lead union supporters get
fired. He would control the hours of my staff, the duties, the location.
The employer has a lot of control. Think of yourselves as employers.
Think of your employer. What is the relationship between you and your
workers?
The political campaign is nothing like the campaign that a union
has to go through, and there isn't a county sheriff, congressman or senator who would put up with the same rules and conditions and run for office that a union has to, prior to this so-called secret ballot election. So
that's really our main argument.
Now there's a whole other argument I can make about the value of
unions in our society. Maybe I should have started there, because it may
be that there are people here who don't really see that. We think that in
the 20th century we saw a pretty good balance between labor, business
and management. Everybody grew together. When companies made
money, so did workers. You can chart or graph the productivity increases that continued through the postwar period. Wages went up at the
same time, almost at the exact same rate. Unions had the ability then to
bargain for a piece of the profits that were earned due to that productivity, and everybody grew together.
Well, starting in the 1970s, due to globalization, due to, we think, a
much more aggressive antiunion business outlook, union density began
to level off and wages have been flat ever since. And that, I think, was
what Barack Obama was talking about when he said union wages have
flat-lined because workers have lost the ability to bargain for higher
wages and benefits.4 ° So, there is, I think, a very compelling economic
case to strengthen unions.

40. See Interview by Wash. Post Editorial Board with Barack Obama, President-Elect of the
United
States of America,
in Wash.,
D.C. (Jan.
15,
2009), available at
http://media.washingtonpost.com/wp-srv/politics/documents/obama-0l 1509.pdf, at 35.
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There are all kinds of other issues that we think him from stronger
unions-workplace safety and health. There a lot of things that we
would not be enjoying today had it not been for the labor movement.
You've all seen the sticker, the folks that brought you the weekend, the
forty hour week, safe workplaces. One could argue that social security,
Medicare, unemployment insurance, employer provided healthcare,
things that you all enjoy, that employers were not on their own giving to
workers prior to the growth of the labor movement and an activist government. And we part ways on a lot of the stuff, but that's how we see
the world.
I've probably taken more than five minutes, I have more to say, but
I will end right on time.
JUDGE TYMKOVICH: Mr. Kilberg.
HON. MR. KILBERG: It comes as no surprise that Bill and I don't
agree on a number of things. Let me address, first, the timing and where
I think EFCA is going to go and what I think some of the dangers are.
I think the administration is going to be a little concerned about
pushing EFCA too quickly on its legislative agenda because it can be a
"gays in the military ' 4 1 problem before them, much like the Clinton administration. But perhaps a better analogy is labor law reform in the
Carter administration. I say that because (a) I don't think that the arguments in favor of it are very strong, and (b) because I think the legislation itself is overreaching.
The notion that only 7.5% of the private-sector workforce is
unionized 42 solely because of employer coercion ignores realities that we
all see-very expansive government protections at the federal level, at
the state level, at the local level-the movement away from an industrial
to a service economy, just to name two.
The arguments in favor of it also fail the statistical test. It is not
true, there is no evidence that employees are fired in twenty-five percent
of all union organizing campaigns. That is a statistic that comes from a
union-sponsored study of union organizers, and it was an estimate given
by union organizers.43 So it tends to be exaggerated. If you look at data
41. See Aaron A. Seamon, The Flawed Compromise of lO U.S.C. § 654: An Assessment of the
Military's "Don'tAsk, Don't Tell" Policy, 24 U. DAYTON L. REV.319, 324 (1998).
42. Press Release, U.S. Dep't of Labor, Union Members In 2007 (Jan. 25, 2008) (on file with
The
Bureau
of
Labor
Statistics),
available
at
http://www.bls.gov/news.release/archives/union2_01252008.pdf.
43. Press Release, American Rights at Work, "Relentless and Unlawful Campaign to Oust the
Union"
Exposed
in
Malpractice
(Dec.
14,
2004),
available
at
http://www.americanrightsatwork.org/press-releases/press-releases/relentless-and-unlawfulcampaign-to-oust-the-union-exposed-in-malpractice-suit-against-unionbuster.htm
("25 percent of
employers illegally fire pro-union employees during organizing campaigns ...").
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from the National Labor Relations Board, you find that most unfair labor
practice complaints brought to the board alleging illegal campaign tactics are withdrawn or dismissed. In 2005, the National Labor Relations
Board found substantial evidence of illegal firings in 2.7%44of organizing
elections in that year, and that is a pretty constant number.
Similarly, you find that unions win sixty percent of elections, and
that, too, is a pretty constant number.45 Data came out with regard to
fiscal year 2007, and it was about sixty-three or sixty-four percent. 46 In
2005, it was sixty-one percent.47 In 2004, it was fifty-seven percent.4 8
So it ranges about sixty percent. Similarly, median time for an election
is thirty-nine days after a petition is filed. 49 In ninety-four percent of
cases, elections are held within eight weeks. 50 So the arguments in favor
of the need for some dramatic reform, I would suggest, are somewhat
exaggerated.
A concern is that with the Congress constituted, as it will be on
January 20, and with the President-elect's strong support for EFCA as a
co-sponsor, we may find a compromise which is not a whole lot better.
Most of the potential compromises that have been articulated, at least by
people on the union side, take us back to the Carter labor law reform
bills of 1977-78. They provide for quickie elections. They would allow
unions onto the employers worksites to campaign whenever an employer
speaks to his employees, and so forth.
There has also been no suggestion of compromise on what is the
most serious part of the EFCA, which is the arbitration provision in the
bill. It's not the Card Check provision. It's the notion that the failure to
get a first contract will result in an arbitrated agreement by an arbitration

44. James Sherk, The Truth About Improper Firings and Union Intimidation, THE HERITAGE
FOUNDATION, availableat http://www.heritage.org/Research/Labor/wm1393.cfm.
45. 71 NLRB ANN. REP. 2 (2006).
46. See 72 NLRB ANN. REP. 157 tbl. 13 (2007). The report indicates that 59.9% of unions
won RC elections, which occurs when "[a] petition filed by a labor organization or an employee
[alleges] that a question concerning representation has arisen and [seeks] an election for determination of a collective-bargaining representative." Id. at 114.
47. See 70 NLRB ANN. REP. 136 tbl. 13 (2005) (stating that 61.1% of unions won RC elections).

48. 69 NLRB ANN. REP. 235 (2004) (finding that fifty-seven percent of unions won RC elections).
49. Memorandum from Ronald Meisburg, General Counsel, Nat'l Labor Relations Bd., to All
Employees of the Office of the General Counsel 6 (Oct. 29, 2008) ("In FY 2008, the median time to
proceed to an election from the filing of a petition was 38 days, one day less than the 39 median
days achieved in FY 2007, and below our target median of 42 days.").
50. See id. ("Most critically, 95.1% of all initial representation elections were conducted within 56 days of the filing of the petition in FY 2008, compared to 93.9% in FY 2007, and above our
target of 90%.").
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board or panel-it is referred to both ways in the legislation-selected
by the Federal Mediation and Conciliation Service51 under rules yet to be
written by the Mediation Service so that we are going to have an arbitrator draft the first agreement, and that agreement would stay in effect for
two years. That undercuts everything that any of us were taught in law
school about the National Labor Relations Act and its purpose to foster
free collective bargaining. Not the NLRB, not an arbitrator, not the
Mediation Service, but the parties decide what will be in their collective
bargaining agreement.
So, I think we are in for a rough haul. I don't think that the EFCA
will be the first thing that the administration tries to achieve, but I think
clearly the Democrats and union movement have the upper hand, and we
are in for a tough time.
Let me just mention a couple of other bills that Jim did not mention, which at least are pending now and may be reintroduced in the new
Congress. The Patriot Employer Act, 52 which the President-elect talked
about a great deal during his campaign. He always talked about one
provision of the act, which is to reward employers with lower taxes if
they create more jobs in the United States than they do overseas.5 3 He
neglected to mention another requirement in order to get that reduction
in taxes, and that is that the employer adopt a union-neutral employment
policy. 54 This is another strong push to silence employers.
We talked about the Healthy Families Act, 5 which would provide
seven days of paid leave in the event of sickness or illness of an employee or a family member. It's interesting to look at that bill. "Family
member" is defined as anyone whose close association with the employee is the equivalent of the family relationship.5 6 It should provide
for some interesting litigation down the road.
The Working Families Flexibility Act, 57 which Senator Obama had
51.
52.

Employee Free Choice Act, H.R. 1409, 111 th Cong. § 3 (2009).
S. 829, 11lth Cong. (2009); H.R. 1874, 11lth Cong. (2009).

53. See id. § 450(b)(4)(A) (stating that a Patriot employer will receive a tax credit if it "maintains or increases the number of full-time workers in the United States relative to the number of fulltime workers outside of the United States"); see also Change.gov, The Office of the President-Elect,
The Obama-Biden Plan, http://change.gov/agenda/economy-agenda/

(last visited Oct. 15, 2009)

(explaining that the Patriot Employers Act "will provide a tax credit to companies that maintain or
increase the number of full-time workers in America relative to those outside the U.S.").
54. Compare S. 1945 § 450(b)(3) (stating that a Patriot employer is eligible for a tax cut only
if they "operate[ ] in accordance with[ ] a policy requiring neutrality in employee organizing
drives"), with Change.gov, supra note 53 (neglecting to mention the policy that the employer adopt

a union-neutral employment policy).
55.
56.
57.

H.R. 2460, 111 th Cong. (2009); see also S. 1152, 111 th Cong. (2009).
S. 1152 § 5(b)(3).
H.R. 1274, 11 th Cong. (lst Sess. 2009).
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cosponsored along with Senator Kennedy, would provide employees
with an annual right to request changes to work hours, schedules or locations, and such other matters as the Department of Labor might, in its
wisdom, provide in regulation. 8 The employer would have fourteen
days to meet with the employee; fourteen more days to provide a written
decision explaining a rejection to an employee's requestf59 The employee has a right to a representative of his or her choosing.60 And the
employee can request reconsideration and must be provided with another
meeting. 6 1 Any discrimination or retaliation
against the employee is re62
viewable in a federal district court.
Jim talked about the Lilly Ledbetter Act, and we're all familiar with
that. Comparable worth, as Jim mentioned, may be tied into that. The
comparable worth notion, which all of us thought of as a 1970s bill that
went nowhere, is back. There is a Fair Pay Act, 63 which Senator Harkin
introduced in this Congress, that would provide equal pay for otherwise
unequal jobs so long as they involve comparable skill, effort, responsibility and working conditions. 64 That along with the Paycheck Fairness
Act,65 which would limit various Equal Pay Act defenses and provide
unlimited punitive and compensatory damages is another bill that, if
reintroduced in the next Congress, ought to give us all some concern.
JUDGE TYMKOVICH: Thank you. Ms. Fechner.
MS. FECHNER: Judge, thank you so much, and I really appreciate
the opportunity of being here today, particularly with such a distinguished group of panelists.
First off, I want to offer a disclaimer, which is that what I'm doing
here is I think trying to filter what I see as President-elect Obama's labor
and employment agenda through my many years on the Hill with Senator Kennedy working on these issues. But in no way am I representing
the transition or the new administration, as I am sure everybody up here
would agree that that is our situation.
I think what I want to do, because a lot of the speakers have talked
about some of the specific agenda items, is try to stand back and maybe
characterize how I see President-elect Obama looking at labor and employment issues, and then maybe talk about some other issues that ha-

58.
59.

See id. §§ 3(a), 6(b)(1).
Id. § 4(b)(1)(A)-(B), (H)-(I).

60.

Id. § 4(b)(1)(L).

61.
62.
63.
64.
65.

Id. § 4(b)(1)(E), (H).
Id. § 6(b)(4).
S. 904, 111 th Cong. (2009).
Id. § 3(a).
S. 182, 111 th Cong. (2009).
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ven't been mentioned yet.
As I compare the way he talked about these issues throughout the
campaign with other past Democratic candidates, a few things stand out
to me, and I want to share with you what I saw and how I think he is
looking at these issues. I think one thing is clear, that his agenda on
these issues is very robust, but it is also quite focused. He doesn't just
sort of throw out the kitchen sink-you know, "I'm going to address
these thousand labor and employment issues that people have been focusing on." I think it's very much like he does everything, so he's taking on some of the challenging issues. He's taking on the labormanagement unionization Card Check arbitration issues. But he is picking and choosing his battles, I guess, is how I would put it.
The other thing I noticed is that his work on labor and employment
seems to be very integrated with his message on the overall economy
and the idea that this is not some discrete area of law sitting off over in a
comer, but it is part of one of the biggest challenges that he has, which is
to get this economy moving again.
The other thing that I noticed is that in a number of respects, what I
think he is trying to do is modernize labor and employment law and
make it much more reflective of what the current workforce is like.
So, let me talk about a number of other issues I think that we haven't really covered. First off, let's talk about the economy. It is true,
when Congress comes back, when the President comes into office in
January, one of the very first things that is going to be on his plate is
dealing with this very serious economic slowdown that we have, and he
has already said that one of his first orders of business is going to be to
go to the Hill with not just an economic stimulus plan but truly something that he is calling an economic recovery plan.66 And I think that the
order of magnitude that people are talking about is immense, and he is
talked about addressing taxes in this too.
I think what is relevant for this group, particularly, is that in his
campaign he talked about a lot of different ways that we could create
jobs in this country, and I think that first bill, the economic recovery
plan, could be a means, a way to try to do some of the work that he has
talked about. And what I'm suggesting are things like this idea of infrastructure: transportation, communications infrastructure. He has talked
about putting a lot of remanufacturing back into this country along with
the idea of freedom from dependence on foreign oil.

66. See Change.gov, supra note 53 ("I have already directed my economic team to come up
with an Economic Recovery Plan that will mean 2.5 million more jobs by January of 2011 -a plan
big enough to meet the challenges we face that I intend to sign soon after taking office.").
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He has talked about creating a whole new workforce of green jobs.
We can talk more about what that means, but certainly places like the
Department of Labor and many companies and organizations are going
to be involved in rethinking what these jobs might look like. How do we
get people ready for the new jobs? So I think right off the bat, in terms
of what he needs to do, what the Congress needs to do, we'll be talking
about a lot about jobs and job creation.
Going along with that initial package-just yesterday, the Congress
passed an extension of unemployment insurance, 67 which I think unfortunately is going to be something on the plate for quite a while to come.
But something that President-elect Obama has talked about in relation to
unemployment insurance is the idea of modernizing it and making it
more responsive to the current workforce. I think people in this room
understand what a critical role unemployment insurance plays in terms
of stimulating the economy because it is a countercyclical program.
People are unemployed, it kicks in, people have money in their pocket,
and they spend it to spur the economy.
What he has noticed is a problem with the program is because of
the changing workforce over time, the program doesn't do exactly what
it is intended because there are a lot of workers that it doesn't cover, particularly workers like part-time workers and low-wage workers. Because of some of the particular ways that the programs are structured, a
lot of workers are left out. So he certainly has said that that is certainly
one thing he wants to do.
We've touched on the minimum wage. The next increase, the final
increase of the bill that was passed, will go into effect next summer.6 8
That will raise the minimum wage to $7.25 an hour. He has talked about
going to $9.50 an hour in 2011 and then indexing it from there. So even
though that won't be right off the bat, it certainly will be on the table.
I think one of the most creative and innovative policy areas in labor
and employment law that President-elect Obama has put time into is the
work-family area. And I think that it is different in the respect of what I
talked about, how it is robust but focused. This work-family agenda is
actually robust and has a lot of parts to it. So think that's the one exception that I would say to my own categorization-really throwing a lot of
ideas about work-family.
I think he is trying to be responsive to women voters. I think he's

67. See Unemployment Compensation Extension Act of 2008, Pub. L. No. 110-449, 122 Stat.
5014, 5014-16 (2008).

68. See Fair Minimum Wage Act of 2007, Pub. L. No. 110-28, § 8102(a), 121 Stat. 188, 188
(2007).
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trying to look like he is part of a new generation of leadership, people
who really do appreciate women moving into the workforce, the paid
workforce is probably the most significant demographic change that our
economy has undergone during this past century. But in addition to the
paid sick days, which he has supported, the various different permutations of expanding the FMLA, covering more workers, covering them
more reasons to leave, he also has this idea of a fund-I think it's a $1.5
billion fund-to allow states to experiment with various different types
of paid family medical leave.
As Bill talked about, he has spoken in favor of ideas like flexible
work schedules. How can the government work with employers to provide more flexibility? Telecommuting is certainly something that he has
talked about.
A number of other speakers have talked about his agenda on equal
pay on the Ledbetter bill, but I guess one thing I would note is that, really, a lot of it does go back to the campaign, having a historic primary
with the first very serious woman candidate for president. I think he put
quite a bit of energy into the campaign appealing to women. Clearly,
Democrats win when the gender gap is fairly significant. He knew that.
He knew he needed to appeal particularly to women.
The last area I wanted to touch on, which I think will be a real
change from the current administration, is his seeming interest in federal
employees. He has made some statements. He has suggested that federal employees really will be partners in all that he wants to do as President. People may have noticed-the Washington Post has a story this
very week about a series of letters he sent to federal employees talking
about their specific agencies and what he wanted to accomplish working
with them. 69 I think he is a president who realizes that the federal government is not in the business of making widgets. Really, its human resources, its federal employees are one of the most effective ways that he
can accomplish his agenda. So I thought it was pretty interesting that he
has made a number of statements and did send that series of letters.
And I think that finally what that leads into, which we haven't
talked a lot about, is the nature of increased enforcement, regulation and
reregulation of areas that have been deregulated. It just astounds me to
see any public official, including Democrats for many years here, actually talk about regulation and use the word regulation as if it's a good

69.

See Carol D. Leonnig, Obama Wrote Federal Staffers About His Goals, WASHINGTON

POST, Nov. 17, 2008, at AO1 ("Barack Obama wrote a series of letters to workers that offer detailed
descriptions of how he intends to add muscle to specific government programs, give new power to
bureaucrats and roll back some Bush administration policies.").
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thing. I think the financial crisis has opened that door in ways that it
hasn't been open for many years now. We could talk more about that,
but certainly I do think that there will be a robust regulatory and enforcement agenda.
JUDGE TYMKOVICH: Thank you, Holly. I hope that appreciation
for federal employees includes the federal judiciary.
With that, we can open the floor to questions from the audience.
And we have a microphone set up. So if you have a question, just step
up to the microphone, and I'll recognize you.
One question before we get to you, sir. I just wondered if Bill Samuel wanted to respond at all to Bill Kilberg.
AUDIENCE PARTICIPANT: I'll ask a question and try not to
make it a loaded one. The number of back pay awards has been climbing. The National Labor Relations Board issues back pay awards if an
employer violates certain parts of the National Labor Relations Act. It's
one of the only real penalties that the board can issue. The other involves posting notices on employee work bulletin boards to say they
won't commit this act again. But back pay awards obviously is more serious. And it now routinely awards $20,000 to $30,000 per year. Back
in the 1960s it was $1,200 a year, $1,500 a year. I'm not saying these
are all back pay awards because someone got fired for organizing; I'm
not saying that. But it's a pretty serious penalty nonetheless.
So, my question is, is there anything about the National Labor Relations Act that needs fixing, or is working just fine?
JUDGE TYMKOVICH: Bill.
HON. MR. KILBERG: I think it's working pretty well. As you indicated, the number of back pay awards, the total number of workers
given back pay during the course of a year involves all kinds of disputes,
not all of them discrimination and illegal firings.
If you look at a more interesting statistic to get at the issue that you
are seeking to address with the EFCA, you would look at reinstatement.
That is the remedy that you think of when somebody has been illegally
fired. They're put back to work. The number of reinstatements has not
gone up in recent years indicating that there has not been an increase in
discriminatory firings.
MR. SAMUEL: But there's a lot less organizing going on through
the National Labor Relations Act.
HON. MR. KILBERG: You know, there is less organizing going
on, but I think if you looked at that, you wouldn't see this dramatic upward change.
Ironically,-because you are concerned about employer coercion,
you want a bill that takes away the secret ballot in favor of a public Card
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Check. And it seems to me there's an inherent contradiction there. If
you want to protect employees from coercion, you ought to want a secret
ballot. And historically, that was the union position. You don't want to
use a public Card Check system. It becomes a public document, that
creates more risk for individual employees than a secret ballot election.
So, I don't understand the remedy for the alleged wrong. I don't
think the wrong is there. I think the Act is working reasonably well. But
one can certainly look at the penalty structure. One can certainly look at
the time frames. One can look at staffing for the NLRB. All of those
are legitimate areas of inquiry.
JUDGE TYMKOVICH: Jim, did you have a comment?
MR. PARETTI: Yeah, I may jump in. I sort of got charged on task
of setting everything out there, so I didn't get into a lot of substance.
I guess that's my one reaction to Bill Samuel. It seems to me in
many ways that you're critiquing, or the issue becomes conflating critiques about how campaigns can be waged with critiques as to the final
voting, the issue of the actual vote itself. I think from a lot of our members' perspectives, you look and say, okay, ultimately it's about coercion, retribution. The only thing that prohibits coercion or retribution,
and presumably that you have a pure you have employer who's saying,
you voted union, so I'm going to punish all of you across the board.
You know that's not permitted.
But if I am the worker, you can press the everyday and say, Paretti,
if you vote for that union, you're not going to have a job. You stay on
the right side of the line, but you can press me. But in his back and look
my boss in the face and say, no sir, did not vote for that union. I'm the
only one that knows if I'm telling the truth.
So, I guess to the extent, and Bill sort of alluded to it, if there are
areas in which to explore campaigning and how the NLRA works, recognizing there is a tension between the private property rights and private speech rights of employers, there is fertile ground and more credible
ground to me than the argument that, well, a secret ballot is subjected to
coercion. At the end of the day, it's the one thing that's not. Having sat
there and had the NLRB agent walk me to the bathroom when we're all
sitting at the-they do a pretty good job, an excellent job of maintaining
a truly confidential ballot.
So, my two cents on that one.
JUDGE TYMKOVICH: Thank you. Let's go ahead and take a
question from the audience.
AUDIENCE PARTICPANT: Hi. Good afternoon. I'm an employee benefits litigator in town, so I'm very interested to see what your
thoughts are on possible initiatives that the new administration might

Published by Scholarly Commons at Hofstra Law, 2010

21

Hofstra Labor and Employment Law Journal, Vol. 27, Iss. 2 [2010], Art. 4

416

HOFSTRA LABOR & EMPLOYMENT LAWJOURNAL

[Vol. 27:395

pursue in that area, especially considering that, according to the government's own estimate, the recent financial crisis has walked out $2 trillion
in value from retirement and pension funds.
JUDGE TYMKOVICH: Holly, why don't you start with that?
MS. FECHNER: Well, think you're right, there is such a need to
look hard and long at the whole situation with benefits. I think from
what we've seen, the energy is for healthcare to come first. And this has
been my experience and I think people's personal experience too, that
the thing right before them is the health insurance. The thing way off in
the future is the pension or the retirement savings, which is a huge public
policy problem, because in my experience, it has been very difficult to
get the Congress and administration across the board, Republican and
Democrat, for decades, to really focus on the retirement security issues.
I know that people are preparing for a very serious fight on healthcare
reform. A lot of energy is going into that from all directions. So I think
we will expect to see something in the first year.
I think President-elect Obama does have a lot of good ideas about
retirement savings, and I do think that there are members on the Hill
who really care about this. I mean, Jim can speak more to it, but right as
we speak, Congress has been dealing with the issue of the Pension Protection Act and how to ease, potentially, some of the burdens that the financial crisis has put on pensions in terms of their funding obligations.
So I think that in the short term there will be attention devoted to that issue. But I think we have a way to go in figuring out some of the bigger
solutions.
Clearly, there will be some action next year, particularly from
Chairman Miller, about fee disclosure. I think that is something that we
can almost certainly count on that will be on the agenda.
JUDGE TYMKOVICH: Anybody else? Jim?
MR. PARETTI: Yeah. I mean, just to echo Holly's points, absolutely. With respect to Mr. Miller, he had proposed fee disclosure legislation this year and had moved it through the committee. We were expecting to see it on the floor, and I suspect it was a function of that
they're not being complete consensus on their side of the aisle, as well as
a little bit on the campaign. This may not be the time you want to go
stick pins in the eyes of folks whose support you try to earn.
In the short term, I expect we will try to do something with respect
to tweaking the Pension Protection Act, recognizing that in 2006 we
tried to strike a balance between making sure companies fund, to maintain the promises, that the PBGC 70 doesn't end up too far on the hook,
70. See Employee Retirement Income Security Act of 1974, Pub. L. No. 93-406, 88 Stat. 829
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that all of these are able to survive and hold on. None of us in the room,
members or staff, I think ever would have anticipated two years later
that we would be where we are, so there is a willingness on both the Republican and Democratic side, to say, okay, that means playing with the
dials and numbers a little bit; easing back on contributions, allowing
some freezes on extensions. I sense a broad willingness to do that. We
were very close to doing something this week, and it sort of got held
hostage due to an entirely separate issue, and I'll leave it at that. But
that's the short term.
I do think that longer term, plainly, fee disclosure legislation, and I
do think Mr. Miller comes to the table with a sort of assessment that the
401(k) system has done everything it's supposed to do as we've moved
from defined benefits to defined contribution. I don't know that they're
seriously going to charge at the windmill of trying to bring back the year
of the DB plan. 71 I just don't know-that ship may have sailed. But if
we are in a DB world, what we have to do to ensure that grows. That's a
challenge. I don't know if anybody's put out answers.
We had a couple of hearings in the fall to sort of start laying out issues, and I would suggest that we continue it from the economy, economy, economy. It serves their purposes very well. But there is a recognition that some action is going to have to be taken.
Also, with respect to the code, you'll see probably some ability for
folks who may be otherwise required to take withdrawals, to maybe
juice those nest eggs back up. And ultimately, I think that everybody is
still playing a little bit of pings. The market is going to come back. We
just hope it gets there sooner rather than later. Enough said on that
point.
JUDGE TYMKOVICH: Bill Samuel.
MR. SAMUEL: Very quickly, I would just say none of the proposals that are being seriously considered right now are commensurate with
the scale of the problem. I think we're about to see a generation of
Americans retire with very little to fall back on. Social security, everybody will have, but their own savings, either individually in bank ac(codified as amended in scattered sections of 29 U.S.C.) (establishing the Pension Benefit Guaranty
Corporation which provides insurance protection for participants and beneficiaries of private sector
defined benefit plans); see also Pension Protection Act of 2006, Pub. L. No. 109-280, 120 Stat. 784919 (codified as amended in scattered sections of 29 U.S.C.) (containing several provisions concerning premiums and benefit guarantees under the Pension Benefit Guaranty Corporation's insurance program).
71. See
U.S.
Dep't
of
Labor,
Types
of
Retirement
Plans,
http://www.dol.gov/dol/topic/retirement/typesofplans.htm (last visited Oct. 15, 2009) (indicating
that a DB plan is "[a] defined benefit plan [that] promises a specified monthly benefit at retirement").
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counts or through their 401 (k)s or IRAs, are probably not going to be
enough. They are certainly not replacing the benefits that were available
under the traditional defined benefit plan, which most of our parents
probably retired on. And I think it's a crisis that's right around the corner.
I don't have the answer. I think we would love to see a return, obviously, to the world as a defined benefit pensions, but that it may not be
in the cards in the short term. But I don't think we've seen the worst of
this yet, and it's going to be affecting a lot of people in this room I suspect.
HON. MR. KILBERG: I would just point out, by way of footnote,
the law of unintended consequences. Yet again, watch what you regulate. We passed the Pension Protection Act 72 two years ago, and that's
the law that people are now seeking to amend because it puts a burden
on employers and the ability of employers to fund their defined benefit
plans. That is truly enormous. When you have an economic downturn
like this, the assets in the plan have lost as much value as assets have lost
in the last couple of years.
The problem with the defined benefit plans is not the defined benefit plan. It is the regulatory burdens that have provided incentive for
employers to move away from DB plans.
MR. PARETTI: Finally, something Bill and I agree on.
JUDGE TYMKOVICH: Thank you. Let's take another question.
MR. BARTON: Michael Barton, Sugarland, Texas. When I was
working trade issues on the Hill, labor issues came up a lot. And I specifically remember George Miller sending a letter in 2001 to the Government of Mexico, along with being signed by a whole bunch of other
like-minded people, saying that the secret ballots for union election was
absolutely essential, and Mexico should do that, and Mexico should keep
it.

73

So, my question is why is it essential and vital for Mexican unions
to have secret ballots, but it's okay for us not to have secret ballots?
MR. SAMUEL: My understanding of the situation in Mexico, obviously, it's a completely different system, but the elections there are between unions. It's not whether to have a union or not have a union. In
fact, that's -

72. Pub. L. No. 109-280, 120 Stat. 780 (codified as amended in scattered sections of 26
U.S.C.A. & 29 U.S.C.A.).
73. See Letter from George Miller et al., Members of the U.S. Congress, to Junta Local de
Conciliacion y Arbitraje of the state of Puebla (Aug. 29, 2001), available at
http://www.employeefreedom.org/downloads/mexico-letter.pdf.
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MR. BARTON: Isn't the principle the same though?
MR. SAMUEL: -No. Well, it's typically the case here too. In the
early days, the National Labor Relations Act did not involve elections.74
Workers for many years formed unions with cards.75
And by the way, this notion that cards are public, and you stand up
on a platform inside and everybody sees, the only way now you can get
started now is by signing cards. You all know how you begin an organizing drive; you have to sign at least thirty percent of the members up
on cards to get the election.76 The Employer Free Choice Act does not
eliminate secret ballot elections in any case. It's still an option for
workers if that's what they want.
But no, it's not the same thing. If you're choosing between unions,
I'm not sure how you would do it with a card, but the election is as good
a way as a way to do it.
But our criticism is not the election. Our criticism is the campaign.
I mean, I really have to emphasize that. The Soviet Union had elections,
Zimbabwe had elections, secret ballot elections. But nobody thought
they were fair. Nobody thought there was any free choice associated
with it. That's what is running across.
JUDGE TYMKOVICH: Go ahead. Yes sir?
AUDIENCE PARTICIPANT: Yeah, I had a couple issues I'd be interested in a comment on. One is, often the beginning of an administration is preoccupied with addressing issues that were important to the
prior administration, so I'm curious whether, for example, Bill and Holly
see things that have been done in this administration that it's important
from their perspective for an Obama administration to take another look
at and perhaps roll back.
And secondly, assuming there is time and interest, I'm curious to
the extent to which the recent and ever more dramatic economic downturn causes any of you to reconsider what might have seemed a very
74.

See The Facts: Union Representation and the NLRA (2008), http://www.apwu.org/issues-

efca/flyers/efcareport_1.208.pdf (discussing that in the early days, "representation was determined
almost exclusively through a demonstration of majority support that did not involve balloting").
75. See HARRY A. MILLIS & EMILY CLARK BROWN, FROM THE WAGNER ACT TO TAFTHARTLEY: A STUDY OF NATIONAL LABOR POLICY AND LABOR RELATIONS 133-34 (1950) (discuss-

ing that evidence of a majority in the early days of the NLRA often took the form of signed membership cards, and that even after the National Labor Relations Board decided that elections would
be the best way to certify a union, signed cards were still used in many cases).
76. See Labor Management Relations (Taft-Hartley) Act, 29 U.S.C. § 159(c)(1)(A) (2006)
(requiring that a "substantial number of employees" demonstrate that they desire representation in
collective bargaining before the Board will allow a hearing to determine if an election needs to be
held); see also NLRB Statements of Procedure, 29 C.F.R. § 101.18(a) (2009) (stating that thirty

percent of the employees must demonstrate their desire for the union to be their representative in
order for an election to be held).
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wise priority, say, six months ago but now seems to be perhaps a disruption or cost that can't be dealt with.
If I followed the story correctly, for example, the President has now
come to support an extension of unemployment benefits, which I think
he was initially opposing. I could see maybe increased unpaid leave as a
way of spreading jobs around in a way that overtime pay might have
been used during the New Deal. On the other hand, an increase in the
minimum wage seems even more extravagant when you are in a deflationary cycle. I'll stop there.
JUDGE TYMKOVICH: Holly, why don't you start on that?
MS. FECHNER: Well, in terms of the first part of your question,
one thing that I just read about in my Daily Labor Report this morning
that I think fits into that category, which is a policy regulatory issue that
the current administration and the future administration disagree about, I
think-although the extent which they disagree, we'll see-has to do
with these regulations on the Family Medical Leave Act that the Bush
administration just put out.
So, I know among the interest groups that they have been contentious. I have no idea what the approach will be, but I think that sort of
falls into the category of a difference of opinion which is highly (technical error) as it's coming so close to the end of his administration.
JUDGE TYMKOVICH: Bill Samuels.
MR. SAMUELS: I mean, there are probably some executive orders
(technical error). I guess I would relate it back to the Employee Free
Choice Act. Can we afford it now? A lot of people are saying this is the
wrong time to burden business with, you know, more union organizing
and potentially higher payroll costs.
I guess the way I look at it is if we're going to have a consumer-led
recovery-two-thirds of our economy as consumers-we got the money
back in people's pockets. We've had this long-running dispute with
Wal-Mart, which I think everybody would agree, pays fairly low wages.
That's how they can sell inexpensive products. Imagine-we're all
going to be talking probably too much of a tax cut for middle income
workers. A year ago it was rebates. We had everybody back $300 or
$600 so they could go out and buy something.
Well, imagine if Wal-Mart, instead of paying $6.15 hour, was paying $8.50 hour. If we're going to get back to a consumer-led economy
and consumer-led recovery, we've got to give workers the ability to keep
up with inflation and the cost of living. And right now, I'll get back to
this notion that wages are flat-lining and have been since the 1970s 7
77.

See Ahmed A. White, The Concept of "Less Eligibility" and the Social Function of Pris-
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That's a fact. Our average weekly earnings have not gone up in a long
time.
People can disagree with whatever the solution is, but I think the issue you raise is going to be very much in the news. Unions didn't put
Circuit City out of business, and they certainly didn't bring down Lehman Brothers. So you know, maybe you can say they brought down the
Big Three. I don't know. I think they made lousy decisions about the
kinds of cars they were still making.
If it's true that Toyota pays about the same and provides health insurance, then why are they surviving when Detroit is not? Is it the work
rules? I think it's the fact that they made crummy decisions in the board
room, not at Solidarity House, where UAW is headquartered.
JUDGE TYMKOVICH: Thank you.
I have a question for Bill Kilberg, and I'm curious about the role
that business is going to play with the new Congress and the new President. In a recent column in the Wall Street Journalby Thomas Frank,78
he quotes the chairman of Home Depot as expressing the view that the
business class might rediscover its ancestral zeal for combat. Frank
sums up his article by saying, "Liberals should take heed. If they
thought the Harry and Louise campaign that sank Hillary Clinton's
79
health care reform was dirty, they should they ain't seen nothing yet.",
What do you see business, Chamber of Commerce, what role are
they going to play in the next six months, twelve months?
HON. MR. KILBERG: I have not seen the business community as
organized and as revved up as they are now with the Employee Free
Choice Act since the Carter administration's labor law reform proposal.
And I have to tell you, that amazed me because I was in government
during the 1970 and during those years you just couldn't get businesses
to cooperate on public policy. The Carter proposals animated the business community. Since then, it's gone back to being a very divided
world with a large variety of interests and rare that you can pull companies together. Until now.
EFCA has produced this change. I started my comments out by saying that I am impressed with the Obama administration transition to date.
I was impressed with their campaign, obviously, seeing it from the other
side. We thought they ran a heck of a good campaign. I think they're

on Violence in Class Society, 56 BUFF. L. REv. 737, 807 (2008) (citing LAWRENCE MISHEL ET AL.,
THE STATE OF WORKING AMERICA 2006/2007, 112-14 (2007)).
78. See Thomas Frank, The Tilting Yard: It's Time to Give Voters the Liberalism They Want,
WALL ST. J., Nov. 19, 2008, at A19.

79. Id.
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running a very, very good transition. They're showing themselves to be
very sophisticated, very smart, putting into place, people who are experienced, who can hit the ground running. And therefore, my guess is
they're going to want to buy some time and not have an issue which is
so controversial and so divisive for their opening battle.
That doesn't mean that I'm predicting that the President-elect is
going to give up on the issue, but I think it'll probably come a little later
than we now think. That's just my guess.
MR. PARETTI: Yeah. And on this one, Bill, I think I'll disagree.
A very brief aside-to establish my credibility on this issue, back in
2007, I was over in Tokyo addressing a roomful of Japanese parliamentarians and staff, and I stated that with absolute and complete certainty
my conviction in the 2008 election Hillary Clinton would narrowly edge
out Mitt Romney to become the next president of the United States.
So, given my great prognosticator's skills, I do think that it will
come up sooner rather than later. I think as much as people would say,
we want to be strategic, we don't take on-you know, there's a lot of
juice moving for them on this right now, and I expect Bill and his colleagues will push hard on that.
There's also the practical matter for some of these members, particularly Southern Democrats, if you think it's a vote you're going to enjoy
living with, rip the Band-Aid off sooner rather than later. Why let the
drum beat build. It amazes me still, particularly in the House, that it
seems you're six months into that calendar year, and already folks are
thinking about the election that's eighteen months ahead. So we'll see
how that one goes. I think there are arguments on both sides.
MR. SAMUEL: You make good points Jim. You know, how does
labor try to bridge some of these differences and try to work together.
MR. PARETTI: Timing. I'm not tipping my hand on that.
SPEAKER: Early and often.
JUDGE TYMKOVICH: Question from the audience.
AUDIENCE PARTICIPANT: Well, you mentioned controversial.
You mentioned a law initiative that reminded me of Duran Duran in the
1980s, Comparable Worth. 80 How serious are the powers that be in
doing something with comparable worth?
MS. FECHNER: I haven't talked to anybody like me, so I don't
know if I can really answer that question. You know, there are basically
three different proposals on the table I think that had to do with equal

80. See generally BLACK'S LAW DICTIONARY 299 (8th ed. 2004) (defining comparable worth
as "[t]he idea that employees who perform identical work should receive identical pay, regardless of

their sex").
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pay issues. I think only one really could be fairly put in the category of
comparable worth. But this is a bill that Senator Harkin 81 is the lead
sponsor of, and I think Holmes-Norton 82 is the lead sponsor in that one.
MR. PARETTI: On the House side.
MS. FECHNER: Is that right, Jim?
MR. PARETTI: Yes.
MS. FECHNER: But there's a range. They're fixing Ledbetter,
which I think people have alluded to. I think the votes are probably
there for that as we speak. And then there is an intermediate version,
which is the Paycheck Fairness Act, which is something Senator Clinton
had been a lead sponsor of.83 And Jim, who is the lead in the House?
MR. PARETTI: That's Rosa DeLauro,84 on the Equal Pay Act stuff.
And if I can, I think we can indirectly-we can't look at each other.
MS. FECHNER: We can't see MR. PARETTI: You said there were three pay equity proposals;
only one could be comparable worth.
I would also sort of counter by saying I don't think the Ledbetter
bill is really an equal pay bill. As I said, the messaging on that was done
very, very well. It was tied hand-in-glove to the point that we even
marked up with move that the DeLauro-Clinton fairness bill so as to tie
the issues together. But at the end of the day-and we can argue about
whether that was always the rule and the Supreme Court changed it-it
really is much more a statute of limitations question.
And my fear-and the question was put to us, if this has been the
rule in many circuits, has this really been such a big problem? My concern is that by sort of focusing on the issue and expanding it, you haveand people try to step away from it. But under Ledbetter, which I agree
with you, I think the votes are there. If you have an employment action
that takes place in 2010, you work for another thirty years, and you look
back and say, gee, I've been getting percentage increases all these years
that would've been higher if I hadn't faced an allegation of discrimination in 2010. You've got a thirty year look-back. Go another twenty
81. See generally Tom Harkin Iowa's Senator, About Tom, http://harkin.senate.gov/about/
(last visited Oct. 8, 2009) (discussing that in 2009, Mr. Harkin "succeeded Senator Ted Kennedy in
becoming chairman of the Senate Health, Education, Labor and Pensions (HELP) Committee).
82. See generally Congresswoman Eleanor Holmes Norton, http://www.norton.house.gov/
(follow "About Eleanor" hyperlink) (last visited Oct. 8, 2009) (stating that Eleanor Holmes Norton
was "[nlamed by President Jimmy Carter as the first woman to chair the Equal Employment Opportunity Commission" and continues to be a champion of civil rights).
83.

See Senator Clinton Reintroduces Bill Aimed at Ending Pay Gap, BLR, Mar. 7, 2007,

http://hr.blr.com/news.aspx?id=75529.
84. See Paycheck Fairness Act, H.R. 12, 111 th Cong. (2009) (listing Rep. Rosa DeLauro as
sponsor of the bill).
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years, retire out of the system, and whether it's a defined contribution
match or a DB, the ones are still around, hey, my pension would have
been higher but for that act of discrimination fifty years back, which I
allege has a tangible impact on my salary.
I am concerned that it opens the door very, very broadly. I recognize Ms. Ledbetter, who was a very articulate advocate in a very sympathetic case, and I understand she brought an Equal Pay Act claim in a
lower court, but the Ledbetter case was not an Equal Pay Act case. At
its heart, Ledbetter was a sexual harassment case and a Title VII case. 85
But I will give it to the supporters, they've done a great job of tying
those two together. But I feel very strongly about Ledbetter, that it has
sort of been mischaracterized.
JUDGE TYMKOVICH: Do you see any momentum on the comparable worth issue?
MR. PARETTI: I think they'll try. I think when we start talking
about what can be done and where you start peeling off, if there's three
tiers-Ledbetter,Equal Pay Act, comparable worth-will we get the, oh,
we'll be big people and take comparable worth off the table so now you
can support Ledbetter and equal pay. What a deal that is, maybe.
JUDGE TYMKOVICH: Yes sir?
MR. SHERK: James Sherk, with the Heritage Foundation.8 6 The
secret ballot has obviously attracted most of the attention on EFCA, and
when I talk to business leaders it's the binding arbitration provision that
terrifies them.
My question is if you've got the government writing the labor contract for the first two years and specifying you will hire X number of
workers at X rates for this amount of time, it starts to look an awful lot
like a temporary nationalization of the company, and you could get into
issues of a takings without compensation.
I'm an economist, not a lawyer, so my question for the lawyers is
how strong a constitutional challenge is there, do you think, to the other
binding arbitration side bill?
MR. SAMUEL: I'm not a constitutional lawyer. I mean, the only
thing I would say about that provision-again, this is a problem that we

85. See Ledbetter v. Goodyear Tire & Rubber Co., 550 U.S. 618, 621 (2007) ("Petitioner,
having abandoned her claim under the Equal Pay Act, asks us to deviate from our prior decisions in
order to permit her to assert her claim under Title VII").
86. See The Heritage Foundation, http://www.heritage.org/about/ ("The Heritage Foundation
is the nation's most broadly supported public policy research institute .... " It is its mission "[t]o
formulate and promote conservative public policies based on the principles of free enterprise, limited government, individual freedom, traditional American values, and a strong national defense.")
(last visited Oct. 14, 2009).
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think is a serious one that needs to be addressed. In a third of successful
organizing campaigns, a first contract is never agreed to. There are very
weak incentives for employers to agree to a first contract. Basically,
what happens if they drag their feet or they bargain hard is they get an
order eventually to go back to the table and keep bargaining, and that
can go on for a long time, and workers get dispirited, and maybe after a
year there's an effort to decertify the union. So there's not much in the
law that really pushes either side to get an agreement, but the incentive I
think really is lacking for businesses.
In Canada, in provinces where they have binding arbitration, it's
very rarely used. 87 It really acts as an encouragement, pressure on both
sides to agree. Nobody wants to leave it up to a third party to negotiate
the terms of an agreement-not the employer, and not the union. Most
of these situations are choosing terms that one or the other has recommended, which tends to push them towards the center in the first place,
because you know which terms they're are going to choose. On wages,
people think, well, the union's going put these extravagant provisions
out. What if the arbitrator chooses that? It's going to put the company
out of business.
Well, these are personal people, these arbitrators. They are not
going to choose the extravagant one. They're going to look for the one
that's sort of in the middle. So it forces both sides if they're going to get
arbitration to put contract terms out that are close because they're going
to run the risk they're going to lose out in arbitration.
But the main point I want to leave is it's very rarely utilized. But I
can't give you the answer to whether it's constitutional or not.
JUDGE TYMKOVICH: Bill, how would you assess that?
HON. MR. KILBERG: There are a number of constitutional challenges that can be made. It's hard to assess how strongly the arguments
will be ultimately, but some of us have been looking at the mandatory
arbitration provision. You know, this is an undefined arbitration procedure. It's left to the Federal Mediation and Conciliation Service. 88 It's
not clear whether these arbitrators are private arbitrators, public arbitrators, whether we're talking about a board or a panel.
My experience is that, short of baseball arbitration-which is a very
special kind of arbitration where the arbitrator can choose one contract,
87.

CANADA:

AMERICAN

How

RIGHTS AT WORK, UNION

ARBITRATION

CONTRACT

ENCOURAGES

ARBITRATION IN THE U.S. AND

CONTRACT

SETTLEMENT

(2009),

conReports/
http://www.americanrightsatwork.org/-dmdocuments/ARAW
tractarbitration in us and canada.pdf.
88. See generally 29 C.F.R. § 1404 (2007) (discussing the scope and authority of the Federal
Mediation and Conciliation Service).
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one set of proposals or the other-the effect of knowing that arbitration
is at the end of the road is to encourage bargaining but rather to cause
the parties to posture for purposes of the eventual arbitration. I think
common wisdom, at least in the United States, has been that having
these kinds of provisions undercuts rather than encourages the collective
bargaining process.
JUDGE TYMKOVICH: Yes ma'am.
MS. NORMANDY: As long as you all are prognosticating, what do
you see on the horizon for immigrant and non-immigrant legal and illegal workers that are in the country or coming to the country?
JUDGE TYMKOVICH: Who wants to take that? Jim?
MS. NORMANDY: I recognize it's a small question. It should only take a couple minutes to answer.
HON. MR. KILBERG: I assume there's going to be another run at
an immigration bill.
MR. PARETTI: Yeah, I can't give terribly much more. I wasn't
expecting the question, so I hadn't given it much thought before getting
here.
I would be curious. There was the highlighted Obama-McCain
meeting earlier this week, and there's been the discussion about whether
there's an issue on which Barack Obama can reach out to John McCain
and put him back in his dealmaker hat. We're trying to navigate the
shoals. Would it be that issue? I don't know.
It seems like the issue itself has ebbed a little bit. I'm curious if the
economy continues down, if is going to sort of reassert itself. But for a
while it was front and center, and then other issues got eclipsed. I think
they'll pay to run at it. I don't know if you'll see piecemeal-again, it
might be in an effort to get that work comprehensive.
But it is a fractious issue because both on the Republican and Democratic side, rather than down party lines, it splits across regions, it splits
across economics. So I don't know that anyone is in a rush to take it up.
And at the same time, there's enough else going on that folks can plausibly say, hey, that can't be getting the economy right in restoring the
market, name off your five things, come at a higher level of priority.
So, I guess if I were prognosticating, I would say I did not see this
being a front and center issue, at least in the near to midterm of the next
Congress. That's my best guess.
JUDGE TYMKOVICH: Holly, would you agree from your years
on the Hill?
MS. FECHNER: That really does feel to me like a fair assessment
of it. There are so many people who really do care and want to get this
issue right. And we've seen very serious policy and political develop-
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ment of it, people coming together, members; my old boss, Senator
Kennedy, working very closely with Senator McCain, Lindsey Graham,
you know, a nice array of members. But I do feel the time is not right,
and it may take a while to put it back together again.
JUDGE TYMKOVICH: Other questions?
One topic that we moved through fairly quickly was the RESPECT
Act, which would make changes regarding the classification of supervisors and employee. I wonder if the panel could assess the merits of that
and where it might be on the to-do list for the next Congress.
MR. SAMUEL: We still think it's something that needs to be addressed. Obviously, the law was unclear, and the Supreme Court wanted
the Board to go back and try to bring some clarity to the problem. We
think they went overboard, giving companies too much latitude to reclassify workers as supervisors, particularly in the healthcare field.
I've heard a lot from our unionized nurses that hospital chains and
healthcare providers are using this to exclude them from the potential
bargaining unit that there is an organizing drive going on. And it seems
like some pretty flimsy pretext if they help with scheduling, one day a
week. I can't remember what threshold is in terms of how much time
they have to work on scheduling before they're considered a supervisor,
but they really don't have what you would normally think of as supervisory duties. They can hire, fire, evaluate, or reassign, that sort of thing.
They may, in a rotating way, work on scheduling. I think under the
Oakwood8 9 decisions, and this is now a couple years old, that by itself
might be enough to categorize them as a supervisor. We think it was a
pretty clear attempt to deny union rights to a lot of people, and so we do
think it ought to be reversed. It's high up on our list for this term.
MR. PARETTI: From our perspective-I don't want to say the
jury's still out, because in the RESPECT Act, our members certainly had
significant concerns with some of the bill's provisions, which, given that
it's about six lines, doesn't take much. But in particular, I would highlight each of the three.
I mean, you're talking about the designation of a supervisor and
removing for the list of tasks "assign" and "direct," and at the same time,
the requirement of a majority of the time, to me, fundamentally threatens
the concept of the working supervisor in any context. I would say it's
reminiscent to me of the overtime debate back in 2003 and 2004. "If
these regulations become final, eight million people are going to lose
overtime overnight." It's been four years, and I haven't met one of
89. Oakwood Healthcare Inc., 348 N.L.R.B. 686 (2006); Croft Metals Inc., 348 N.L.R.B. 717
(2006); Golden Crest Healthcare Ctr., 348 N.L.R.B. 727 (2006).
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them. I'm sure you'll be happy to find me one. You don't have to today.
But I do think also we get to see if this standard has had the sort of
chilling effect that I think supporters of the RESPECT Act said it would.
"Overnight we're going to see millions of workers changed from being
rank-and-file to supervisors." In three cases at issue, it was 12 out of
181, 0 out of 55 and 0 out of 30.90 There were responses to that, but in
the short term, no one has come to us and shown credible numbers and
said, boy, this has gone too far the other way. That's my thought.
JUDGE TYMKOVICH: Next question from the audience:
MR. TOUPEY: My name is Brad Toupey. I come from Pittsburgh,
a city that has sustained a tremendous amount of damage from unionism.
Our football team is named after an industry that doesn't exist anymore,
and my dad was a member of that union.
Mr. Samuel, if the problem with union organizing in the workplace
is an unfair balance of communication between the employer on the one
hand and the union on the other, then I would think your remedy would
have to do with allowing for more union communication with the employees. Card Check doesn't do that. Card Check means that a guy bigger than me brings the card to me to sign, and when I say no, he brings it
to me again with his buddy. And when I say no again, it means that my
car gets vandalized. And when I say no again, my children at school are
threatened. That's what it means. So, the remedy does a massive problem. (Applause.)
JUDGE TYMKOVICH: Bill?
MR. SAMUEL: Well, you know, it's a nice fairy tale you tell. I
don't have as much experience since 1935 you have, or the Board has, or
any employer has with that type of situation. Most of these organizing
drives are among coworkers. It's not a union organizer who is-a union
organizer rarely has access to the workers themselves. These are coworkers who have very little control or any leverage, or certainly no
coercive power.
Since 1935, I think there have been something like forty-two cases
where the Union has been guilty of doing exactly what you say, and
that's compared to the 15,000 or 20,000 a year or less, depending on
how you define it. I think there is a lot of debate about statistics. But

90. See Oakwood, 348 N.L.R.B. at 699-700; see generally Croft Metals, 348 N.L.R.B. at 726
(holding that the Employer failed to demonstrate that any of the lead persons were statutory supervisors); Golden Crest, 348 N.L.R.B. at 732 (finding that "the Employer's charge nurses do not possess authority to 'assign' or 'responsibly direct' employees ... and, therefore, are not statutory supervisors").
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there isn't a lot of empirical evidence that the situation you've described,
and the business community likes to use in commercials with the Sopranos, actually happens because we get the death penalty if we do it. The
election is thrown out. If there's any evidence that there were threats,
physical or otherwise, by a union organizer, and that comes to light and
the Board finds it, the election is over and you lose.
It's not the same thing for the employer, by the way, because
they've already won. So the only penalty for them is they might have to
rerun the election, like Smithfield has run it I don't know how many
times in North Carolina. 9' So, again, you paint a very grim picture. I
don't know what kind of empirical evidence you have or if you know
anybody that has happened to. And to say that the Labor Movement
killed the steel industry is bizarre. I mean, Japanese imports, and competition and globalization kill the steel industry-and by the way, it's
roaring back with a lot of unionized workers. It's doing quite well now,
and if you talk to the steelworkers, they worked with the steel industry to
rebuild it, to reconstitute it, to become a very competitive industry.
HON. MR. KILBERG: I'll take it from the rear. Yes. We produce
more steel, actually, in the United States today than we did thirty years
ago, and we do it with seventy-five percent fewer workers. We are more
productive. We got there involuntarily, and there is blame to go around.
The continuous caster was an American invention that was rejected by
the American steel industry, but the Japanese appreciated its value and
began to eat our lunch competitively, making better steel cheaper. That
was the failure of management.
But at the same time, we had work rules in the steel industry, as in
the auto industry, and others, that helped to make these industries noncompetitive. And if we're going to tell the story, we have to tell it right,
and we have to put the blame where it belongs, on both management and
labor, especially if we're going to do it right the next time around.
On the limited number of forty-two cases of union abuse that you
cite, you know, the problem with that is, you get any group of management labor attorneys together, and we all have stories. Sometimes
they're hard to prove. Sometimes they're resolved at the ALJ level92 so

91. See Arlen Specter & Eric S. Nguyen, Representation Without Intimidation: Securing
Workers' Right to Choose Under the National Labor Relations Act, 45 HARV. J. ON LEGIS. 311,
321-325 (2008) (discussing the Smithfield Packing Co. case where the NLRB ordered a second election when the employer intimidated workers voting in the union election); see also Smithfield Packing Co., 344 N.L.R.B. 1225 (2004).
92. See generally National Labor Relations Board, Administrative Law Judge (ALJ) Decisions, http://www.nlrb.gov/ (follow "ALJ Decisions" hyperlink) (last visited Nov. 30, 2009) (listing
all cases that have been at the ALJ level).
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they don't get up to the Board, but we all have those stories. They are
part of human nature too. Just as I would not believe the union side of
you said that in a situation where people cross a picket line, you had line
crossers, that there would be no retribution, no threats of violence or any
instances of violence, I've got to tell you, in a Card Check situation, it's
hard for me to believe that there would not be, union-instigated coercion.
It would all belie what we've all seen of human nature to believe otherwise.
MR. SAMUEL: Well, you know, since 2000, about 500,000 workers have organized a Card Check. 93 You all know that it is illegal toemployers can recognize cards now, and they've been able to since the
original passage of the Act, so voluntary recognition exists in practice.
Unfortunately, it's now up to the employer whether to accept it. That's
the other point I didn't make initially. Why should the employer get to
decide how workers organize, secret ballot record check or majority
sign-up?
So, it happens now every day. Most organizing is through voluntary recognition. Workers have given up on the Board. Unions have pretty much given up. Much more organizing goes on through voluntary
recognition. Again, I'm not aware of a lot of examples of where among
those 500,000 workers at AT&T wireless, Harley-Davidson, Freightliner, Kaiser Permanente 9 4-they all use Card Check-that people were
threatened or coerced or bullied into signing cards. And by the way, you
can always decertify them, so people are really unhappy, and if it goes
on as often as you think, that union is not going to last very long.
In fact, most organizers are told, you've got to be liked by these
people. You've got to go in and be liked, trusted, because they're
putting their lives in your hands, or at least their job, because it's so
risky to vote for a union. So I think this notion that there are scary
people out there threatening workers is-it may happen, but I don't
know much.
HON. MR. KILBERG: Bill, it's also just plain peer pressure too.
And it's not the same as having the opportunity to have a secret ballot,
where you go in and you vote however your conscience directs you.
MR. SAMUEL: People join all kinds of organizations today without secret ballots, and maybe there's peer pressure involved. I think
Mark Schoeff Jr., Employee Free Choice Act: Card-Checked Companies Won't Talk,
July
2009,
MGMT.,
http://www.workforce.com/section/03/feature/26/52/97/265303.html.
94. See generally Mark Schoeff, Key Firms Mum on Union Bill, WORKFORCE MGMT., July
20, 2009 (discussing that more than 500,000 workers from firms, including AT&T, Verizon, Kaiser
Permanente, and Harley-Davidson, have voluntarily joined unions through the use of Card Check).
93.

WORFORCE
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most adults are able to deal that. People knock on your door trying to
sell you things, trying to get you to sign-up to things. We haven't made
that illegal. People don't take that threat seriously.
MR. PARETTI: I had one-I'm sorry. Go ahead.
HON. MR. KILBERG: Oh, go ahead.
MR. PARETTI: The only bright spot in which was an otherwise
lousy week for me, as Luis Slaughter 95 said, thank the Lord for a secret
ballot.96
JUDGE TYMKOVICH: Bill.
HON. MR. KILBERG: Voluntary Card Check situations often have
been the result of corporate campaigns conducted by unions-corporate
campaigns that themselves are coercive.
We ought to be able to have a system where employees have the
right to decide for themselves whether to join or not to join a union.
And we ought not to assume that the decision not to join is automatically
the result of coercion.
JUDGE TYMKOVICH: We have enough time for one last quick
question.
AUDIENCE PARTICIPANT: Yes, I'd like to know if any proposals are being considered regarding teacher unions. Mr. Paretti, maybe
you might know something about that.
MR. PARETTI: I'm not aware of any proposals specifically regarding teacher unions. I think on the education side, the issue I would most
expect to see action on under Mr. Miller's watch would be potentially
organizing graduate students in graduate education or whether the Board
will revisit those decisions. I'm certainly not aware of any legislation
directed at teachers unions.
MR. SAMUEL: And they're not covered MR. PARETTI: I was going to say---exactly. It's on a state basis.
So we've had a couple high-profile examinations of teacher unions
scandals and such in DC. I know that's aroused a lot of folks, but I'm
not aware of any federal legislation that would be aiming towards that
way.
JUDGE TYMKOVICH: Well, thank you, panel. It was very intriguing and interesting conversation.

95. A. Miller, Boehner: GOP Firmly Against 'card check,' WASHINGTON TIMES, Nov. 21,
2008, at A02, available at http://www.washingtontimes.com/news/2008/nov/ 21/boehner-says-gopfirmly-against-card-check/ (last visited Oct. 14, 2009).
96. Id.
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